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TO:                       
	
Member Nursing Homes

	FROM:
	Continuing Care Leadership Coalition
Greater New York Health Care Facilities Association
Healthcare Association of New York State
LeadingAge New York
New York State Health Facilities Association
Southern New York Association


	DATE:
	February 18, 2015

	SUBJECT:
	ACTION NEEDED: Universal Settlement of Litigation and Rate Appeals 

	ROUTE TO:
	Administrator, Owner, Director of Finance



ABSTRACT: Information on universal settlement of nursing home appeals/litigation. Facility responses are due by March 1, 2015.
Introduction
As you are aware, the State has recently agreed to proceed in finalizing the Universal Settlement (“US”) agreement with the nursing home industry. The next steps include obtaining CMS approval and entering into a settlement agreement between the State and each owner (and, in some cases, former owners if the former owner has an interest in a settled lawsuit or rate appeal).
In addition to executing an actual settlement agreement with the State, the US also includes reaching an agreement with the State on a list of those matters (lawsuits and rate appeals) that are excluded from the settlement (“Excluded Matters”). If a pending rate appeal or lawsuit is on the list of “Excluded Matters” it will be deemed not part of the US and will be permitted to proceed. In contrast, if a pending rate appeal or lawsuit is not on the list of “Excluded Matters” it will be deemed settled and discontinued as part of the US. BELOW IS A LIST OF CATEGORIES WHICH ARE ELIGIBLE FOR EXCLUSION FROM THE US. You should use this list to determine whether your facility has any pending rate appeals or lawsuits which are eligible to be excluded from the Settlement. It is advisable to consult with your attorney, consultant and/or accountant in determining whether your facility has any matters eligible for exclusion.  In addition, if you are aware of any pending or outstanding rate appeals or lawsuits brought by, or on behalf of, a former owner of your facility, you should forward this notice to the former owner to ensure that any of those matters of the former owner which are eligible for exclusion are included on the Excluded Matters list.
The Associations have been asked by the State to assist in the submission of the “Excluded Matters” list. We are therefore asking that, based on the list of matters eligible for exclusion provided below, you submit to us on the form attached below those matters that you believe should be excluded from the US. The Associations are only assuming the role of preparing the list for submission to the State; we will not be making any independent determination as to whether a matter should or should not be included on the list. THE DECISION AS TO WHETHER A RATE APPEAL OR LAWSUIT WILL BE ON THE EXCLUDED MATTERS LIST WILL BE MADE SOLELY BY THE STATE. We are merely submitting the matter (which is forwarded to us by you) to the State for its consideration. 
The State would like to have the settlement agreement (including the Excluded Matters list) executed within the next 3-4 weeks in order to ideally make payments by April 2015. In turn, it would like owners to submit their lists of excluded rate appeals and litigation by NO LATER THAN MARCH 1, 2015. 
Categories of Excluded Matters 
In general, the US applies to Medicaid reimbursement rates utilized by nursing homes for rate periods in effect prior to the use of the statewide pricing methodology (i.e. rate periods in effect prior to January 1, 2012). However, the following categories of RATE APPEALS will be excluded from the settlement, even if the appeal relates to a rate period in effect prior to statewide pricing: 
1.1 A Facility’s Adult Day Health Care Medicaid rate appeals.

1.2 A Facility’s Medicaid rate appeals for the initial processing of 12 month cost reports for eligible rebasings.

1.3 Appeals of the capital component of a Facility’s Medicaid reimbursement rate covering rate periods from and after calendar year 2012.

1.4 Appeals of the capital component of a Facility’s Medicaid reimbursement rate covering rate periods from and before calendar year 2011 related to:

(i) Changes in bed capacity;
(ii) Changes in ownership;
(iii) Interim and Approved Project Costs;
(iv) Medicaid Allowable Transfer Price (MATP);
(v) New Facilities; and
(vi) Refinancings.

1.5 A Facility’s cash receipts assessment reconciliations.

1.6 Initial Medicaid rate appeals related to the consolidation of Facilities.

1.7 Negotiated Medicaid rate settlements executed by the state and a nursing home prior to the effective date of the Settlement Agreement but awaiting, as of the effective date of the Settlement Agreement, OMIG and/or DOB approval.

1.8 A Facility’s Medicaid rate appeals for initial base year operations.

1.9 A Facility’s Medicaid rate appeals related to dropped services.

1.10 Medicaid rate appeals brought by Specialty Facilities and units that receive discrete Medicaid rates including: (1) AIDS facilities or discrete AIDS units within facilities; (2) discrete units for long term inpatient rehabilitation for traumatic brain injured residents; (3) discrete units for residents requiring behavioral interventions; (4) discrete units for long-term ventilator dependent residents; and (5) pediatric facilities or discrete units.

1.11 Medicaid rate appeals filed by any Facility subsequent to January 1, 2012 that challenge the rates established by the statewide pricing methodology with the exception of any rate appeals filed by any Facility related to:

(i) Wage Equalization Factor claims by Facilities, Medicare Part B offset appeals and any associated reconciliation audits, and Reserve Bed Day claims by Facilities, in connection with any Medicaid rate reimbursement methodology; and
(ii) Rebasing issues, including hold harmless claims and claims related to the $210 million scale back adjustment.

The following categories of LAWSUITS/LITIGATION will also be excluded from the settlement, even if the lawsuit/litigation relates to a rate period prior to statewide pricing: 
1.12 Recently settled Medicaid rate litigation and the settlement thereof associated with the base price reduction adjustment.

1.13 Litigation filed by Facilities subsequent to January 1, 2012 that challenge the rates established pursuant to subdivision 2-c of section 2808 of the Public Health Law, otherwise known as the statewide pricing methodology, with the exception of any litigation by Facilities related to: 

(i) Wage Equalization Factor claims, Medicare Part B offset appeals and any associated reconciliation audits, and Reserve Bed Day claims related to any pricing methodology; and
(ii) Rebasing issues, including hold harmless claims and claims related to the $210 million scale back adjustment.

1.14 Litigation brought by Specialty Facilities and units that receive discrete Medicaid rates including: (1) AIDS facilities or discrete AIDS units within facilities; (2) discrete units for long term inpatient rehabilitation for traumatic brain injured residents; (3) discrete units for residents requiring behavioral interventions; (4) discrete units for long-term ventilator dependent residents; and (5) pediatric facilities or discrete units. 

IF YOU BELIEVE THAT YOUR FACILITY HAS ANY PENDING RATE APPEALS OR LAWSUITS THAT, WHETHER PARTIALLY OR ENTIRELY, RELATE TO ANY OF THE ABOVE CATEGORIES OF EXCLUDED MATTERS, THEN PLEASE COMPLETE THE ATTACHED FORM IN ORDER FOR THE STATE TO CONSIDER EXCLUDING THE APPEAL OR LAWSUIT FROM THE SETTLEMENT AND E-MAIL IT TO YOUR ASSOCIATION CONTACT BELOW. IF THE APPEAL OR LAWSUIT IS NOT ON THE LIST OF EXCLUDED MATTERS, AND YOU EXECUTE THE SETTLEMENT AGREEMENT, IT WILL BE DEEMED SETTLED AS PART OF THE UNIVERSAL SETTLEMENT.

Additional Information and Association Contacts
Additional resources are available to assist each facility in determining whether it may have pending rate appeals or lawsuits that would be excluded from the US, including: 
· the Universal Settlement Term Sheet approved by the State;
· the Associations’ Summary of the Term Sheet provisions;
· a DOH-generated master list of pending rate appeals; and 
· a DOH-generated master list of pending litigation.

Please e-mail the attached form to one of the associations below, regardless of whether your facility has pending appeals/lawsuits that would be excluded. If you have questions in the meantime, please contact your association representative as follows: 

· Continuing Care Leadership Coalition: Scott Amrhein (Amrhein@cclcny.org) or Marcella Cadena (mcadena@cclcny.org) or 212-506-5409
· Greater New York Health Care Facilities Association: Michael Balboni (mineolapol@gmail.com), 516-567-0345
· Healthcare Association of New York State: Christina Gahan (cgahan@hanys.org), 518-431-7771
· LeadingAge New York: Darius Kirstein (dkirstein@leadingageny.org), 518-867-8383 
· New York State Health Facilities Association: Carl Pucci (cpucci@nyshfa.org), 518-462-4800 
· Southern New York Association: Matthew Schneck (mschneck@snya.org), 212-425-5050

Attachment
LISTING OF EXCLUDED MATTERS
Please submit the form below VIA E-MAIL IN A MICROSOFT WORD DOCUMENT FORMAT to your Association by no later than March 1, 2015. Please make additional copies as needed to list all items:

FACILITY NAME: ____________________________________________________________________
OPERATING CERTIFICATE NUMBER: ____________________________________________________
FACILITY CONTACT NAME:____________________________________________________________
CONTACT TELEPHONE NUMBER: __________________	E-MAIL: _____________________________

Does your facility have one or more pending rate appeal(s) or lawsuit(s) related to any of the excluded matters categories listed above?	Yes __________	No: __________

If you responded “no” to the previous question, please disregard the items below and return your response. If you responded “yes”, please complete the items below and submit your response.
 
Excluded Rate Appeals:
	Rate Appeal Number:

	Appeal Item Number (if applicable):

	Category of Excluded Matter (see above list):

	Further Justification for Exclusion (if needed):
 



	Rate Appeal Number:

	Appeal Item Number (if applicable):

	Category of Excluded Matter (see above list):

	Further Justification for Exclusion (if needed):




	Rate Appeal Number:

	Appeal Item Number (if applicable):

	Category of Excluded Matter (see above list):

	Further Justification for Exclusion (if needed):
 



Excluded Lawsuits:

	Lawsuit Caption:

	Index Number/Case Number:

	Venue (State Supreme Court [name of county] or Federal): 

	Category of Excluded Matter (see above list):

	Further Justification for Exclusion (if needed):




	Lawsuit Caption:

	Index Number/Case Number:

	Venue (State Supreme Court [name of county] or Federal): 

	Category of Excluded Matter (see above list):

	Further Justification for Exclusion (if needed):
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