
Nursing Home Staffing 
Standards
Public Health Law §2895-b & 10 NYCRR §415.13
Minimum Staffing Level Compliance Reviews
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Public Health Law §2895-b
10 NYCRR §415.13

Beginning April 1, 2022 nursing homes must provide at 
minimum

• Average of 3.5 hours of care per resident per day 
(HPRD) 

• At least 2.2 HPRD by Certified Nurse Aide (CNA) (for 
2022 includes nurses in training)

• At least 1.1 HPRD by Licensed Practical Nurse (LPN) or 
Registered Nurse (RN)
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• Penalty up to $2,000 per day out of compliance

• May be less than $2,000 per day if the facility can 
demonstrate, to the satisfaction of the Department, that the 
specified mitigating or aggravating factors prevented 
compliance.

Public Health Law §2895-b 
10 NYCRR § 415.13
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Mitigating or aggravating factors during Quarter
• Extraordinary Circumstances: natural disaster; declared 

emergency (national, State or municipal); catastrophic 
event

• Acute Labor Supply Shortage in facility’s location as 
determined by the Commissioner of Health

• Verifiable Union Dispute

Public Health Law §2895-b 
10 NYCRR § 415.13
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Acute Labor Supply Shortage in facility’s location (continued)
• Commissioner’s determinations posted on DOH website
• BLS Metropolitan and Nonmetropolitan Area*
• Specified Nursing titles
• Facility must demonstrate to Department’s satisfaction

• Reasonable attempts to procure sufficient staffing
• Steps taken to ensure resident health and safety

* Federal Bureau of Labor Statistics 

Public Health Law §2895-b 
10 NYCRR § 415.13
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Compliance with Staffing Level Requirements
• Determined by the Department on a Quarterly basis

* Quarter 2 of 2022 is the first compliance review period

• Initial Determination based on review of CMS Payroll Based 
Journal (PBJ) 
• Published Public Use file for the Quarter
• Facility’s reported staffing hours per day

Period Quarter
January 1 – March 31 1
April 1 – June 30 2
July 1 – September 30 3
October 1 – December 31 4
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Compliance with Staffing Level Requirements

DOH methodology for determining compliance
• Calculate quarterly average HPRD for all nursing titles 

(3.5 HPRD) 
• Calculate quarterly average HPRD for specific nursing 

titles (2.2 & 1.1 HPRD)
• Compare quarterly averages to staffing requirements
• Noncompliance is failure to meet any of the three HPRD 

requirements (3.5 Total, 2.2 CNA, 1.1 LPN or RN)



8

Compliance Determination Notifications
Department will send Notification to facility Administrators and 
Operators (via Health Commerce System Distribution Management System)

• Notice of Compliance: 
• Met all 3 required HPRD
• No further action

• Notice of Noncompliance - Initial Determination
• Failed to meet 1 or more of the required HPRD 

or 
• Facility did not appear in the CMS PBJ 
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Notice of Noncompliance

*DRAFT
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Initial Notice of Noncompliance

Possible further actions:

• Facility Request for Redetermination

• Facility Request for Penalty Reduction due to Mitigating 

Factors

• Department Referral for Enforcement to Division of Legal 

Affairs
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Facility Request for Redetermination
Facility believes PBJ data or Department Calculation Error

• Must submit Department issued Electronic 
Redetermination Request form (accessible via notice)

• Must include Department Issued Employee Detail 
Attachment form

• Subject to requests for further information
• Requires Attestation by Operator or authorized designee
• Must be submitted within 10 business days
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Redetermination Request – Electronic Form  

*DRAFT
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Redetermination Request – Attachment (Excel)

*DRAFT
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Facility Request for Redetermination
Redetermination on Compliance

• Based on Department’s recalculation of actual hours  
• Notice of Compliance: Met all 3 required HPRD; No 

further action
• 2nd Notice of Noncompliance - Redetermination

• Possible further actions:
• Facility Request for Penalty Reduction due to 

Mitigating Factors
• Enforcement Action
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Request for Penalty Reduction
Facility believes can demonstrate mitigating or aggravating 
factors set forth in 10 NYCRR 415.13 

• Must submit Department issued electronic request form 
(accessible via notice)

• Must provide required information and evidentiary 
documents (subject to requests for further information)

• Requires Attestation by Operator of facility or authorized 
designee

• Must be submitted within 10 business days
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Application for Penalty Reduction

*DRAFT
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Application – Extraordinary Circumstances

*DRAFT
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Application - Acute Labor Supply Shortage

*DRAFT
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Application - Labor Supply Shortage

*DRAFT
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Application - Labor Supply Shortage

*DRAFT
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Application - Labor Supply Shortage
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Application - Labor Supply Shortage

*DRAFT
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Application - Labor Supply Shortage

*DRAFT
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Application – Union disputes
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Enforcement Action
All facilities out of compliance are subject to Enforcement

• Penalty of up to two thousand (2,000) dollars per day
• Progressive penalty per day based on:

• Level of noncompliance in quarter – Actual daily 
hours

• Available data and Department’s assessment of 
application for penalty reduction (if applicable)

• Frequency of noncompliance – Number of 
Quarters in Year
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Enforcement Action (continued)

Department’s Division of Legal affairs will issue Determination

• Notice to facility 

• Final penalty amount and mitigating factors considered

• Possible actions
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Best Practices
• Quarterly Reporting to CMS

• Ensure submission by CMS due date 
• Ensure data is an accurate representation of daily 

staffing levels
• Review today’s presentation and maintain relevant     

records and evidentiary documentation
• Ensure facility Administrator and Operator roles in Health 

Commerce System are current
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Contact Information

Questions: NHSafeStaffing@health.ny.gov
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